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Exclusion Erosion – Scots property law and the right to exclude
Malcolm M. Combe

This is my first contribution to a festschrift. Although new to this branch of literature, I have
gleaned there are loose rules applicable to essays written in honour of someone. 1 Essays
should somehow relate to the person celebrated. In turn, the focus, and indeed the topic, of an
essay should generally veer away from an autobiographical discourse of the person doing the
celebrating. In writing this note, I have found my first rule is relatively easy to follow. My
second rule is trickier to adhere to. The simple fact of this contribution to his festschrift
shows I might have insights or anecdotes that explain a bit more about the exceptional
scholarship, and more importantly the fine man, represented by the honouree.
Fortunately, I have been able to look to the work of Professor Carey Miller to confirm I
should not worry about eschewing autobiography entirely, as he demonstrated in a
contribution to a recent festschrift. 2 As such, before explaining the topic of this essay and its
relevance to the honouree, I will take a moment to set out some of the occasions where David
and I worked together.
Despite our shared connections to Aberdeen, I first met David at the University of
Strathclyde, when it played host to the 2005 Society of Legal Scholars conference, just after I
finished my law degree there. On the basis that I was about to move to the University of
Aberdeen to study the Diploma in Legal Practice (as the professional training phase of legal
education in Scotland was then known), I was able to speak to David and strike up the
beginnings of a relationship that resulted in me being both a research student and a tutor for
the School of Law whilst working towards my qualification. Some of my research work was
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independent, 3 but the most significant works were produced in partnership with David. This
collaboration came to fruition in the form of two pieces of work: one on the boundaries of
property law; 4 and another on one of David’s specialist subjects, corporeal moveable
property. 5
After completing my diploma, I retained some links to the School of Law, delivering
a seminar to LLB students and participating in the Baltimore/Maryland Summer School, both
at the David’s invitation. 6 I then re-joined the School of Law as a lecturer in 2011, working
with David on a range of matters: teaching for the undergraduate property law course;
submitting a response to the Scottish Law Commission on the reform of security for
corporeal moveables; 7 and presenting to a delegation of Norwegian judges about aspects of
Scottish land law. With the latter, David presented on the access provisions contained in the
Land Reform (Scotland) Act 2003 (asp 2). He returned to this topic at a conference in his
native South Africa, resulting in a paper for the Potchefstroom Electronic Law Journal. 8
I am aware my work with David only represents the tip of the iceberg as regards his
scholarship, but that tip reveals something that is worthy of further study. Much has been
written about Scotland’s new access regime, including David’s valuable contribution, but a
dedicated, modern Scottish analysis of the extent of an owner’s entitlement to exclude others
from property remains lacking. This essay will explore that, and specifically consider the
shift away from a strong mandate to regulate access to private property, set against the body
of literature about the so-called right to exclude. As we shall see, it is difficult for any legal
system to completely align with the paradigm of a full exclusionary entitlement. However, it
is not redundant to analyse how Scots law measures against that paradigm. This exercise
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gives a prime example of how much erosion there can be to a system associated with a strong
exclusionary right whilst a recognisable system of property law remains.

The right to exclude – in theory and in literature
What is meant by the right to exclude? It is one of the rights in the ‘bundle of rights’ found in
property law.
Instantly, there is a conceptual problem for a Scots lawyer. I do not recall paying
much attention to bundles of rights in the undergraduate property law course I studied. No
criticism of my alma mater is intended: I do not espouse the bundle of rights theory to
undergraduates now that I lecture in Scots private law. Perhaps it does not hold a special
value to Scots law scholars. 9 (The ‘befogging metaphor’ 10 does not always hold a special
value to non-Scots either.) That is not to say I am unaware of the theory, and its use to
separate out institutions of property law with physical property itself: ‘the right to convey, the
right to devise, the right to use, and, top of the pile, the right to exclude.’ 11
That quote comes from an article by Professor Anderson on the educational benefits
of using the right to exclude in teaching – perhaps I have missed a trick in my teaching
practice to date – before noting an immersion in ‘Blackstonian absolutism’ 12 can lead
students to struggle to appreciate how rights might be relational and may vary depending on
who is on the other side of a particular dialectic. Anderson subsequently explains how the
strong right to exclude that pervades the jurisprudence of the United States of America 13 can
be best set in context – and challenged – by comparative law analysis, before considering the
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situations in Laos, Norway, Sweden and ‘Britain’ (although, slightly disappointingly, the
analysis of Britain Anderson describes is restricted to England and Wales). 14
Before proceeding any further, it seems prudent to do some fundamental groundwork.
Where does that ‘bundle of rights’ – perhaps a ‘tartan weave of rights’ would be a more
appropriate Scottish analogy – originate? 15 The starting point is ownership, or dominium: the
main real right; 16 the ‘greatest possible interest in a thing which a mature system of law
recognizes’. 17
It can take quite a logical step to get to the idea of ownership as a legal concept in the
first place, but for the moment the starting point of dominium will be taken as a given. 18 What
does ownership entail? Scotland does not have a neat civil code that says what ownership
is, 19 but that is unlikely to cause its property lawyers to panic. The triplet of usus, fructus and
abusus is well known. Autonomy abounds for the owner, who has the right to use the
property subject to ‘law or paction’, as Erskine would put it, before noting that ownership
‘necessarily excludes every other person but the proprietor’. 20
Is it worthwhile to try to demarcate what that autonomy entails? In his influential
essay, Honoré begins with a detailed disclaimer which concludes that it is not ‘worthless to
try to delineate the incidents [of ownership] in the ordinary, uncomplicated case’. 21 He then
lists eleven incidents. 22 How that mix coalesces to form ownership might vary from situation
to situation. It is clear from Honoré’s analysis that not all the listed incidents are individually

14

Anderson repeats this approach in a slightly later article: Anderson, ‘Britain's Right to Roam: Redefining the
Landowner's Bundle of Sticks’, Georgetown International Environmental Law Review, 19(3) (2006–2007),
375–435. That article gives a slightly unconvincing explanation. He states studies of Scotland (and Northern
Ireland) are ‘not relevant to my purpose and would unnecessarily complicate the article’, when in fact a study of
Scotland’s liberal access laws could have fortified the thrust of his article.
15
On the origin more generally, see Jane Ball, ‘The Boundaries of Property Rights in English Law’, European
Journal of Comparative Law, 10.3 (2006) http://www.ejcl.org/103/art103-1.pdf, accessed 4 December 2016, 4–
5.
16
See Kenneth G. C. Reid, The Law of Property in Scotland (Edinburgh, 1996) paras 4 and 5, drawing on Stair,
Institutions, II.1.28.
17
A. M. Honoré, ‘Ownership’ in A. G. Guest, Oxford Essays in Jurisprudence (Oxford, 1961), 106–47.
18
Consider Jonathan B. Wiener, ‘What Begat Property’, History of Political Economy, 43:2 (2011) 353–60.
19
Although there have been occasional moves towards codification of aspects of it: David L. Carey Miller,
‘Scottish Property: a system of Civilian principle. But could it be codified?’, in Hector L. MacQueen, Antoni
Vaquer and Santiago Espiau Espiau (eds), Regional Private Laws and Codification in Europe (Cambridge,
2003), 118–135.
20
Erskine, An Institute of the Law of Scotland, first edition (Edinburgh, 1773; reprinted as Old Studies in Scots
Law, vol. 5, Edinburgh, 2014), II.1.1. See also Reid, The Law of Property in Scotland, para. 5.
21
Compare the comments of Gordon, which are analysed further in the discussion about corporeal moveables
below: William M. Gordon, in Reid, The Law of Property in Scotland, para. 533.
22
Honoré, ‘Ownership’ 113–128. These are: the right to possess; the right to use; the right to manage; the right
to income; the right to capital; the right to security; the incident of transmissibility; the incident of absence of
term; the prohibition of harmful use; liability to execution; and the incident of residuarity.

necessary for someone to be designated owner. 23 Most importantly for this analysis, he
rejects the idea of one criterion being the difference between ownership and lesser interests. 24
That said, Honoré observes that the right to possess – that is to say, to have exclusive
physical control of a thing, or to have such control as the nature of the thing admits – is ‘the
foundation on which the whole superstructure of ownership rests.’ 25 ‘From an English law
perspective’, Cooke asks, ‘is there a core to the ownership bundle, one essential
ingredient?’26 She observes ‘[o]ne suggestion is inalienability’, before continuing ‘[a] more
truly core concept is the power to exclude others.’ 27 Returning to Honoré’s analysis, in the
context of land he notes ‘a general licence…to enter on the “property” of others would put an
end to the institution of landowning as we now know it.’ 28
Anderson’s comments above make clear there are other rights that co-exist, but it is
also clear that he places much import on the right to exclude (as a teaching aid and more
generally). Further theoretical contributions have been made by American scholars, perhaps
most famously by Merrill, 29 with other analysis from Alexander and Peñalver, 30 Sawers 31 and
(with a convenient, for present purposes, Scottish slant) Lovett, 32 amongst others. 33 Merrill’s
[in]famous article has been something of a poster boy of a movement that the right to exclude
is the sine qua non of ownership, 34 to the extent that he was moved to refine some of his
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observations in a subsequent paper, 35 but even there it is clear that the right to exclude has a
certain primacy.
There is a wider debate as to whether exclusion is the single variable essential that
makes ownership what it is or whether it is part of a multiple variable mix, 36 and there are
alternative viewpoints to the primacy of the right to exclude. 37 Honoré’s exhortation that you
should not prioritise one over any other has already been noted. There has been scholarship
about the priority of the incident of use 38 or the importance of the owner’s role as agenda
setter. 39 Some argue any property rights should be linked to notions of ‘human flourishing’ 40
and the ‘social obligation norm’. 41
All of this could be explored in more detail, but even with those alternative
perspectives on ownership it is clear exclusion theory has a special place in property theory,
in terms of legal scholarship 42 and beyond. 43 Whilst aspects of exclusion theory can also be
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found in diverse areas such as criminal law, 44 invasion of privacy, 45 international law and
state sovereignty, 46 and intellectual property (if that is to be classed as separate to property
law as a whole), 47 the right to exclude has acquired a particular property law resonance in
many legal systems. It threads into emerging comparative 48 and international treatments of
property law, 49 not to mention human rights insofar as they relate to property. 50
Economic Review, 57(2) (1967), 347–59, for example at 356 by noting (in the context of a comparison between
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Of course, we do not live in a world where the owner of a thing can completely
exclude all others from that thing in all circumstances. 51 It is difficult to imagine a legal
system where a hermit could cocoon himself and all of his patrimony from all other people.
To give an example, state authorities can enter premises for law enforcement purposes with
appropriate authorisation. 52 Meanwhile, someone benevolently intervening to avert a
dangerous situation or of necessity escaping a peril in a manner that involves a temporary
incursion onto another’s property would not normally be expected to obtain prior consent. 53
With that backdrop, not to mention Honoré’s observation that no aspect of ownership trumps
the others, can any legal system, never mind Scotland, be expected to ever fully meet the
paradigm most associated with Merrill: “Deny someone the exclusion right and they do not
have property?” 54 If not, what is the point of comparing any system to that paradigm?
It is submitted that it is not a hollow exercise to do so. In fact, Scotland showcases
how much erosion there can be to a system associated with a strong exclusionary right whilst
retaining a recognisable system of property law.
Whilst this study will bring its own insight, I appreciate I am following in the
footsteps of a giant. This is because Scots law is not the only legal system embarking on a
journey of reform or reconceptualisation. Professor Carey Miller considered the South
African system’s remarkable journey alongside Scotland’s in the article referred to in my
introduction. As he explains: 55
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The South African Constitution sets out a controlling agenda for land reform with major
implications for the protection of property in terms of the position of the common law.
As part of that development the landowner's power to evict has been redefined but
without recognition of any general notion of public access to private property. However,
as Professor André van der Walt has shown, post-apartheid case law does reflect certain
moves to restrict a landowner's general right to exclude. 56 But a limit on the power to
exclude persons, on the basis of their behaviour, from private premises open to the
public 57 is different in kind from a general right of public access for recreational and
educational purposes.

This extract provides at least two topics for analysis, namely public access to private
land and eviction. Those will be considered here, alongside certain other exclusionary aspects
of Scots law. To keep the scope of that analysis in check, again Professor Carey Miller
provides some guidance. He restricted one of his studies to matters of corporeal property as
‘the most important part of any system of property law’. 58 Similarly, this paper will focus on
Scotland’s treatment of such tangible things against the exclusion paradigm. 59 Land will be
an important part of the coverage, but it would be remiss not to cover corporeal moveables,
especially when one considers Carey Miller’s huge contribution in that area of scholarship. 60
Another restriction which will keep this analysis in check is a focus on situations where there
is no particular relationship between a landowner and the person they are seeking to exclude.
There will be no consideration of, for example, matrimonial homes legislation 61 and
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property. That is not to say the rules of original and derivative acquisition are not important, it is simply to
recognise the limitations of this piece.
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servitudes. 62 Analysis of circumstances where an otherwise landlocked proprietor can be
afforded access to an area of land even where there is no agreement 63 and the constitution of
rights by positive prescription 64 will also be eschewed. This approach will highlight relevant
examples of erosion of the proprietor’s right to exclude, before concluding that those erosions
of the exclusion paradigm have not damaged the solidity of Scots property law.

Conceptions of the right to exclude – land law
1. General
You do not need to look far to find a trend towards exclusivity in Scottish land law. 65
Rankine’s text on Landownership has a chapter headed ‘Exclusive Use, Trespass and
Game’. 66 Erskine’s formulation about exclusivity has already been noted, while Bell notes
that, ‘The proprietor of land has the exclusive right to the use and occupation, not merely of
the surface, but of what is below, and what is above the surface, ‘a coelo usque ad
centrum.’ 67 These positions, and more, are analysed in detail by Lovett. 68
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land (Moncrieff v Jamieson [2007] UKHL 42) are less transient than others.
63
As was the case in Bowers v Kennedy 2000 S.C. 555. As there is no role for agreement here this exclusion
from my exclusion analysis is more challenging to justify, but two reasons can be offered. First, Sprankling, The
International Law of Property, chapter 13 characterises this doctrine as an attenuated example of necessity, a
doctrine that will be mentioned below. Second, in these situations the access is provided for as a result of
particular proximate ownership arrangements, so there is a particularity to this exception to the right to exclude
that would not stop the encumbered landowner from excluding other uninvited parties.
64
Under the Prescription and Limitation (Scotland) Act 1973. See further George L. Gretton, ‘Reforming the
Law of Prescriptive Title to Land’, in this volume. In relation to prescription for corporeal moveables, this is a
matter David Carey Miller and Andrew Simpson analysed in a recent consultation exercise by the Scottish
Government: see https://consult.scotland.gov.uk/family-and-propertylaw/prescription_and_title_to_moveable_property/consultation/view_respondent?uuId=412089906 accessed 4
December 2016. Further, positive prescription represents a situation where an owner has had a chance to
exclude another but has not done so, and thereafter loses the right to do so.
65
On the topic in general, see William M. Gordon and Scott Wortley, Scottish Land Law (3rd edn, vol. 1,
Edinburgh, 2009), and particularly at 3.02 where it is noted that the owner can ‘resist any unlawful interference
with the land by temporary or permanent encroachment on the surface of the land, on the air-space above it and
on the ground beneath the surface.’
66
John Rankine, The Law of Land-Ownership in Scotland, fourth edition (Edinburgh, 1909). Also page 134: ‘it
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A landowner can take steps to prevent a crane jib swinging over his property 69 and by
analogy take similar legal steps in relation to a drone flying over his property (but not in
relation to civil aviation flights). 70 As for less temporary exclusions, on an a fortiori analysis
encroachments by way of building can be prevented or (should it be too late to prevent such
intrustion) removed. 71 The right to remove is however subject to ‘an equitable power of the
court, in exceptional circumstances, to refuse enforcement of the proprietor’s right’, as set out
in the case of Anderson v Brattisani’s 72, which related to a flue leading from a ground floor
property up the wall. As explained by Professors Reid and Gretton, in a useful analysis of that
leading authority and recent case law on similar issues, the flue had been installed with the
consent of the upper neighbours, but the successor in title to one of those neighbours later
sought removal of the apparatus from the property he had acquired. The court refused to do
so, but on such narrow grounds to make clear this compassion would not be conferred
lightly. 73
That deals with encroachments from the solum up. What about subterranean
intrusion? Bell wrote that the exclusive right extends downwards and there is ample case law
in line with that analysis. 74 Modern technology and the related regulatory and indeed judicial
response is challenging that, most notably in relation to extraction of the unconventional
resource of shale gas. 75 Whilst environmental concerns and politics have intervened to the
69
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70
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(1840) 2 D. 886. Cf William Tracey Ltd vSP Transmission PLC [2016] CSOH 14, 2016 SLT 678, discussed in
Kenneth G. C. Reid and George L. Gretton, Conveyancing 2016 (Edinburgh, 2017), 10–2.
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1978 SLT (Notes) 43.
73
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the encroacher a loss wholly disproportionate to the advantage which it would confer upon the proprietor.’ The
two modern cases are McLellan v J & D Pierce [2015] CSIH 80, 2015 GWD 37-594, where removal was
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the encroached upon landowner’s solicitor, and Munro v Finlayson 2015 SLT (Sh Ct) 123, a case about a
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(successfully) an order removing the neighbours, and as such excluding the encroaching neighbour from the use
of his property.
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effect that fracking is not proceeding in Scotland for the moment, developments in England
and Wales are instructive. First, the Infrastructure Act 2015 removes the equivalent chance to
object to operations below the surface. 76 It is open to Scottish legislators to follow. Second,
the following observations of Lord Hope (a Scottish judge, sitting in an English appeal to the
UK Supreme Court) suggest the centre of the Earth might not be an appropriate terminus of
ownership after all. 77 He noted:

There must obviously be some stopping point, as one reaches the point at which
physical features such as pressure and temperature render the concept of the strata
belonging to anybody so absurd as to be not worth arguing about. But the wells that are
at issue in this case, extending from about 800 feet to 2,800 feet below the surface, are
far from being so deep as to reach the point of absurdity. Indeed the fact that the strata
can be worked upon at those depths points to the opposite conclusion.

Notwithstanding that conceptual challenge from a Scottish judge to a similar English
rule and the comparator of English legislation that superseded that rule, Scots law still offers
a strong right to exclude for temporary and not so temporary intrusions below, on and above
land. The only category (if it is a category) that remains is that of a wandering animate object.
Owners are entitled to remove straying animals from their land (and damage caused by them
renders the keeper of those animals liable under the Animals (Scotland) Act 1987). Straying
humans are dealt with below.
From this brief analysis, it is clear ownership is a powerful starting position. But that
is also not the full story. As noted in a leading Scots law textbook, ‘the comprehensiveness of
the right of ownership means that it is open to extensive fragmentation’. 78 That is to say, the
wide range of application is acknowledged as something that lends itself to erosion. Even
beyond the recognised subordinate real rights (most of which will have been derived from the
owner or a predecessor in title, and as such are not looked at here), there can also be other
controls because ‘the law, for policy reasons, from time to time, creates new forms of
fragmentation by the recognition of rights which have the character of real rights in terms of
76
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their implications for the relevant core right of ownership.’ Examples are then given relating
to matrimonial homes and access to land under Part 1 of the Land Reform (Scotland) Act
2003 and (perhaps not so usefully for the present discussion) the rights of community
acquisition in Parts 2 and 3 of the 2003 Act. Those rights of community acquisition will be
skimmed over here, as they are about reallocating rather than reconfiguring ownership and
thus are not directly in point for this discussion. 79 As already noted, matrimonial homes will
not be discussed here. The focus of this paper will now move to the issue of public access to
private land.

2. Access to private land by those without prior consent
Perhaps the simplest scenario of the owner’s right to exclude being put to the test is an
uninvited individual accessing that person’s property. There are essentially three situations
where Scots property law explicitly allows this: a public right of way; a public right in
relation to the foreshore or a tidal river; 80 or a right of responsible access under the 2003 Act.
Access to land in Scotland is much discussed and often misunderstood. A commonly
expressed sentiment is that there is no law of trespass in Scotland. 81 That is not quite right,
but from the other end of the spectrum a landowner putting up a sign saying
‘TRESPASSERS WILL BE PROSECUTED’ is likely to be disappointed if it comes to an
attempt to do so. 82 As is often the case, the truth is somewhere between the two, although
recent reforms have slightly repositioned the truth into friendlier terrain for access advocates.
Before considering those recent reforms, it is necessary to set out the old ways that
afforded access. Like many countries, Scotland is covered by an invisible network of
traditional routes, many of which remain public rights of way. Contemporary rights of way
may have begun as old routes to take livestock to markets, or they may have been formed in
living memory after twenty years of unbroken use by members of the public travelling from
79

That said, the wider land reform agenda in Scotland is moving towards recognising community rights of
acquisition in situations where a landowner might previously have been entitled to do nothing with an asset
whilst simply excluding others for any reason or none. This will be returned to below.
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individuals. A landowner may also be disappointed to learn this sign could fall foul of the 2003 Act, s 14 if it is
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one public place to another. 83 Ways are not necessarily sign-posted, nor is it necessary for
them to appear on maps (in contrast to, for example, England and Wales). Where they exist
they can and regularly do traverse parcels of land in separate ownership. Affected landowners
cannot block the route or otherwise interfere with someone taking access along the route. 84
The right to exclude is restricted accordingly.
Rights of way work well for anyone travelling from point to point. What is the
situation if someone wants to take a diversion away from a public right of way, or perhaps
pitch a tent for the night when on a recreational outing? Absent any agreement or quiet
tolerance by the owner of the land where a diversion or dalliance is planned or taking place,
the traditional Scots law position is that a landowner can take steps to retain or regain
exclusive possession. Considering practicalities, a landowner is sometimes restricted in terms
of remedies against a one-time, bare trespasser. This can be demonstrated by the fact that
someone taking unauthorised access to land is only liable to a landowner (or indeed
criminally liable 85) for actual damage caused. 86 Furthermore, for a prohibition of access
relative to a specific individual to carry force of law, a court action must be raised against that
individual.
Issues of enforcement and a custom of tolerance have undoubtedly contributed to the
perception that there is no law of trespass in Scotland. However, the balance of scholarly and
(more importantly) judicial authority tends towards the position that Scotland traditionally
allows a landowner to exert a significant amount of control over access to his land, 87 albeit
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there are time, money and other practical implications relating to enforcement. Both the
principle and surrounding practicalities have recently been confirmed by the Court of
Session. 88 That case will be analysed further below: 89 for now it will suffice to say that
political campaigners who had occupied land near the Scottish Parliament were not able to
fall within the terms of the Land Reform (Scotland) Act 2003. How that legislation works
will now be considered.

(a) Access to land for passage, recreation, education, and (some) commerce
Part 1 of the 2003 Act blankets the whole of Scotland, subject to limited exceptions, 90 with
access rights that allow people, perhaps accompanied by an animal or using a non-motorised
vehicle, to be on or to cross land in a responsible manner. They are rights for everyone. No
prior bargain or even acquiescence by a landowner or manager is required for ad hoc use, nor
is prior conduct needed to evidence the rights. This marks something of a challenge to those
favouring a strong model of exclusion. How do they work without challenging property law
as a whole?
The new regime is set out in Part 1 of the 2003 Act, 91 as supplemented by the Scottish
Outdoor Access Code. The Access Code is a freely available document produced by Scottish
Natural Heritage – and approved by the Scottish Parliament – which gives guidance on how
access rights and corresponding responsibilities work in practice. 92
In terms of the mechanics of the legislation, only a brief overview is possible here. 93
Section 1 begins by stating ‘Everyone has the statutory rights established by this Part of this

inference that, ‘Public rights of way would hardly have been required if there had been no law of trespass’ (at
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Act’. 94 It then elaborates what that entails, namely the right to be ‘above and below (as well
as on)’ 95 land 96 for recreational purposes, relevant educational activities (such activities being
defined as those which further someone’s understanding of natural and cultural heritage) 97
and commercial purposes, provided that the money-making activity can also be undertaken
‘otherwise than commercially or for profit’. 98 Recreation is not defined, but the Access Code
suggests that this includes activities such as walking, cycling, orienteering, climbing and wild
camping. 99 There is also a stand-alone right to cross land. 100
Section 2(1) acts as a check to section 1, providing that access rights must be
exercised responsibly. The centrality of responsible access to the operation of the legislative
scheme is immediately apparent, hence a means of determining what is ‘responsible’ is
provided. Section 2(2) first sets out: a presumption of responsible access where a person
exercises access rights without causing ‘unreasonable interference with any of the rights of
any other person’; 101 but notwithstanding that presumption, a person cannot be taken as
exercising access rights responsibly when acting: i) in contravention of section 9; ii) in
contravention of any byelaws made under section 12(1)(a)(i); 102 or iii) in a manner that
undermines any work undertaken by the statutory body Scottish Natural Heritage (in
connection with its role to protect natural heritage).
Of the three exclusions, section 9 has the greatest practical effect. It contains a
numerus clausus of seven conduct-based exceptions, such as crossing land in a motorised
vehicle where that vehicle is not being used to provide mobility for a person with a
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disability, 103 any activity that is an offence or breaches a court order, 104 or ‘hunting, shooting
or fishing.’ 105 In relation to the last of those exceptions, Scotland contrasts with the
continental legal systems where a landowner cannot exclude someone from land for hunting:
as explained by Watkin, provided the access taker does no damage or there is no particularly
sensitive activity going on, this means ‘across continental Europe the somewhat odd principle
holds that one may only enter upon a neighbour’s land uninvited if one is armed with a
gun.’ 106
If an access taker’s conduct is not caught by section 9, the question of whether that
conduct is responsible will turn on an analysis of the circumstances of the case at hand. That
analysis is to have regard to whether an access taker has been following the guidance on
responsible conduct in the Access Code 107 and with reference to four aspects relevant to
responsibility found in section 2(3) (lawfulness, reasonableness, proper account of the
interests of others, and the features of the land in question).
The biggest test for responsible access to date occurred when the owners of a forested
area in the Highlands traversed by a number of paths, who were on record as being generally
in favour of public access to their land, decided to close one path to equine access. They did
this for the (legitimate) reason of preventing damage to the path by the action of multiple
horses’ hooves. Eventually, the Court of Session agreed that the landowners were able to
internally zone their land (and steer riders to another path): allowing for a (slight) reassertion
of the right to exclude. 108
103
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It can be seen that the manner of purported access is crucial to ensure an access taker
remains under the auspices of the 2003 Act. Those who engage with a proscribed activity or
do not meet the required standards of non-interference with the rights of others fall back to
the traditional Scots law position and can be excluded from the land by an owner. 109 The
place of purported access is also important: access rights are potentially exercisable on all of
Scotland’s terrain, except for land that is excluded under section 6 110 or subject to a
temporary exclusion that has been sought and obtained by the relevant local authority under
section 11.
Section 6 is the more important provision in terms of dictating the geography of
access, given its automatic and open-ended effect. The language of that section is interesting,
not least because of its use of the English word ‘exclude’ that chimes with much of the
English language scholarship. Where it operates, the owner has a right to exclude a purported
access taker even if she behaves impeccably.
Within section 6 there are different types of exclusion evident. The exclusion may
operate automatically, owing to the characteristics of the land, or it may operate from time to
time, when land is being used for a purpose it has been landscaped for. 111 It might also be
noted an owner’s right to exclude someone from a particular area on a cadastral map might
reassert itself. For example, access rights may operate one year, but not the next, because
access rights are no longer compatible with certain features on or of the newly excluded land
(perhaps through the erection of a building). 112 Those permutations aside, if there is clarity
that land is excluded, access rights cannot be exercised there.
A recurring point of contention in court has been the extent to which ground around a
private residence is excluded, under s.6(1)(b)(iv). That provision provides a dwelling should
have ‘sufficient adjacent land to enable persons living there to have reasonable measures of
privacy’ and ‘to ensure that their enjoyment of that house or place is not unreasonably
109
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landscape: The Herald, 11 November 2016 ‘Holyrood bosses to take action to avoid indycamp repeat’, at
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disturbed.’ 113 It was tested in the ‘tycoon cases’ of Gloag 114 and Snowie, 115 both of which led
to a sheriff ruling that certain areas around the expansive residences near Perth and Stirling
respectively were ‘not land in respect of which access rights are exercisable.’ 116
It can be seen that there has been some litigation involving landowners and access
takers, particularly in relation to land around a dwelling and how much of an area should be
afforded for privacy and the interaction of access takers with legitimate land management
activities. 117 There have also been occasional issues of competition between access takers. 118
That said, the general indications are that the new access rights are operating in a coherent
way. 119 To those, the simplistic indication that the new legislation has not been profoundly
revisited since it came into force can be added. 120 The issue of access to land did return to the
Scottish Parliament though, in a somewhat unexpected way.

(b) Access rights come back to the Scottish Parliament
The most recent court case to feature access rights brings aspects of the foregoing discussion
together in an illustrative manner. 121 It has already been noted that wild camping is treated as
a recreational activity in the Access Code. It has also been noted above that campaigners
recently occupied land near the Scottish Parliament. The political activists hoped to remain
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there until Scotland obtained independence from the rest of the UK. This ‘Indycamp’, 122 as it
came to be known, attracted much press attention in what proved to be an eleven-month stay
in Edinburgh. Much of that coverage related to the equally colourful court proceedings. 123
One report in The Herald newspaper headlined that ‘Holyrood campers may be permanent
thanks to law passed by Scottish Parliament’, 124 and quoted me in the report. I explained the
campers could not camp indefinitely right next to a building, 125 but if they maintained a safe
distance and behaved responsibly in line with the Access Code, they might be able to remain
there, whilst noting there might be civil rights issues to consider as well.
This argument can colloquially be described as flying a kite. It was by no means
guaranteed to succeed. In any event the Indycampers did not help themselves by bringing
motor vehicles and a caravan onto the land, neither of which are allowed in terms of the 2003
Act. As it transpired, when the matter became litigious the non-professionally represented
campers did not initially run the argument in court, allowing Lord Turnbull to quickly note
the following: 126

Given that no direct reliance was placed on the 2003 Act, it will be sufficient to note
that the right of access given by section 1 is a right to be on land for limited purposes, as
defined within that section, none of which are present in the circumstances of the
occupation by the Camp.

On appeal, that analysis notwithstanding, the Indycampers decided to develop the
point after all. It was argued that their activities included recreational elements and also that
the activities of the camp served an educational purpose. As regards the vehicles and caravan,
it was submitted that the majority of campers should not be punished because of a minority
bringing these items to the site, and actually that the legislation prohibited invasion of the
space around a caravan, and so protected the campers’ occupation. The second strand of that
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argument was optimistic. 127 For the landowners, a detailed counter-argument explained that
the primary purpose of the campers was political, and political activities are not inherently
recreational or educational. Also addressed was the limited duration of the right to be on land:
‘The Act only allows someone to remain on the premises while the specified purpose is
carried out. They must then leave.’ 128
The Lord Justice Clerk, Lady Dorrian, rejected the argument of the Indycampers,
simply stating ‘we are satisfied that there is nothing in the Act which justifies the reclaimers’
occupation of the property.’ 129
With that in mind, it is clear such political campers cannot rely on the 2003 Act in
future; not only that, the criminal law provisions of the Trespass (Scotland) Act 1865 (which
regulate occupations, encampments or fires that are not classed as responsible access under
the 2003 Act) could be deployed against them. There may be other considerations to allow
such camps (which will be analysed below), but the scope of 2003 Act rights are clearly
limited in this context.130 The question of what these new access rights mean for the right to
exclude in light of all of this will now be considered.

(c) Rights of responsible access and the right to exclude
Lovett has highlighted that the interaction of the underlying Scots law and the 2003 Act
shows that a legal system which started with a theoretically strong right to exclude can adapt
to a more porous system, whilst still protecting certain important aspects of the right. 131 A
less considered reform could have flirted with human rights concerns, such as the right to
private and family life under Article 8 of the ECHR (which is catered for by the exclusion
around a dwelling), 132 and the right to peaceful enjoyment of possessions under Article 1 of
127
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the First Protocol to the ECHR. Regarding the latter, there is case law that suggests measures
that require owners to allow private actors to enter their lands on a frequent basis – thereby
unduly infringing the right to exclude – can be an interference with the right to property. 133
How do the Scottish reforms measure up?
Access to land is an area of scholarship that has lent itself to much comparative
study, 134 and it is that comparative scholarship that provides two useful insights. First, when
considering the lesser rights of access contained in the Countryside and Rights of Way Act
2000 (which opened a comparatively smaller proportion of England and Wales to access and
did so on narrower terms than Scotland), 135 the American commentator Anderson noted these
(non-compensated) reforms would almost certainly have been struck down by American
courts as an unconstitutional taking. 136 A fortiori, the stronger Scots reforms would have been
similarly struck down. 137 That is of academic interest: how does contemporary Scots law fare
against the human rights regime that actually applies to it? A scholarly dialogue between two
South Africans provides an answer (again in the context of a comparison of English and
Scots law), where Carey Miller noted the following: 138

case law has come to recognise that the detail of a controlling requirement of balancing
is appropriately dealt with in the statute. The Scottish access legislation does this and, to
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this extent, is probably proof against constitutional challenge. It is submitted that the
comments of Professor André van der Walt relating to the English access provision
apply equally to the Scottish legislation.

Finally, another aspect in the general acceptance of the rights of responsible access
flows from the particular history and culture in Scotland, which has been analysed at length
by Alexander. 139 This has been coupled with, or indeed manifested by, a general tradition of
tolerance of access to mountains (over and above any difficulties of enforcement for a
landowner against a one-time bare trespasser).
From this, it is clear that Part 1 of the Land Reform (Scotland) Act 2003 provides a
working model for rights of public access to private land, in a way that reconceptualises the
right to exclude rather than makes it redundant. That being the case, any observers who think
it might be a successful export to another jurisdiction should have careful regard to any
historic, cultural or human rights considerations to ensure such a scheme would be properly
received.

(d) Access to land without a property foundation
The above discussion explains the strong position a landowner is in when there is no
underlying right of access or permission. Does this mean that a landowner can remove
anyone taking access in other circumstances? To phrase it as it was put in the ECHR case of
Appleby, is the ability to eject ‘generally unfettered’, with no test for reasonableness? 140
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The recent decision about the Indycamp confirms that vacant possession can be
recovered although there are other considerations that come into play when there is a publicsector landowner. 141 The analysis of van der Walt is helpful here, who positioned such other
considerations under a heading that pitted property against ‘privileged statutory non-property
rights’. 142 For the Indycamp case, those rights are found in Article 10 (Freedom of
expression) and Article 11 (Freedom of assembly and association) of the ECHR. In the first
of his two opinions, Lord Turnbull noted that he had to consider ‘whether the interference
with the [Indycampers’] rights entailed in granting an order [for possession] would be lawful,
necessary and proportionate.’ 143 He asked to hear evidence of whether and how the
Indycampers constituted an interference with the rights of others to access the grounds of the
Scottish Parliament, which he then weighed in a proportionality assessment in which he
decided that the landowner’s steps were proportionate. 144 He observed that, ‘In essence the
[indycampers’] position seems to be that their rights under articles 10 and 11 should trump
both the petitioner’s right to possession and the rights of others to enjoy undisturbed use of
the grounds’, then noted that this approach was ‘selfish or even arrogant’, illustrating that
with their approach to hosting barbecues and parking motor vehicles on the (grass) land
despite nearby parking provision, 145 and noting that the recovery of possession sought did not
impair the ability to protest at the grounds of the Scottish Parliament and any interference
with the Indycampers’ article 10 and 11 rights would be targeted, limited and not deprive
them of the essence of their rights. 146
The Inner House of the Court of Session adhered to this analysis. That result
notwithstanding, the saga shows that other factors can and do weigh against the right to
exclude. In South Africa, this has occurred in relation to burial rights 147 and labour rights. 148
Van der Walt also highlights a pertinent German case, at Frankfurt Airport, 149 before going
141
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on to consider matters which might even fall short of a privileged right. He does this with
reference to a South African case where – in sharp contrast to Appleby – an attempt to
completely deny access to premises was unsuccessful, owing to matters like the area’s
importance to the community and the need for free movement. 150
Access rights can be classed as one such limitation, as can the considerations
discussed here that might not feature in a traditional property law analysis. This is as it should
be, in a dynamic system of law that seeks to adapt to modern circumstances. The final matter
covered in this section might be seen as another move away from traditional land law. In
actual fact it reflects a wider shift towards land reform in the treatment of private property.

3. Modern considerations for exclusion from land

In his study of the English right to roam, Anderson notes the following:

The example teaches us that the composition of the bundle is not necessarily immutable,
and that changes may be desirable to better reflect contemporary society's needs and
values. Of course, the relative stability of property rights is extremely valuable, because
it honors settled expectations and therefore promotes economic transactions and furthers
our desire for fairness. But property rights must evolve and the right to roam reminds us
that, in the end, the recognition of the private owners' rights involves a trade-off with
public interests that should not be ignored. 151

the non-property right, protecting property rights might still be a modest systemic objective to the extent that
non-property rights are allowed to impose reasonably easily justifiable limitations on property owners’ right to
exclude non-owners.’
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That property rights must evolve is a valid point. The enforcement powers that allow
entry to be taken to remove high hedges or noise-making equipment have already been
referred to. All of these evolutions challenge the right to exclude. 152
Another relevant situation, where an entirely different type of relationship fails to
function as both parties envisaged, is that of a lease when the tenant holds over at the end of
the term and stays in possession (with or without the continued offer of rent). Alternatively, a
tenant may simply stop paying rent. Landlords can be expected to wish to recover possession
in such circumstances, but (particularly with regard to residential tenancies) there are rules to
prevent that happening summarily153 and, in South Africa, in a way that overly prejudices the
tenant. 154 Again, the right to exclude is regulated.
That South African measure can be placed within a much wider movement for land
reform in that country. 155 Scotland might not have an exact equivalent to the Prevention of
Illegal Eviction and Unlawful Occupation of Land Act 19 of 1998. 156 Nevertheless, Scotland
has taken a number of steps of its own in relation to land reform. 157 It was noted in 2004 that
a comparison of the policy-oriented land law reform measures in the two jurisdictions
demonstrated ‘difference and not similarity’. 158 Whilst that remains largely true, 159 the
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passage of the Community Empowerment (Scotland) Act 2015 (asp 6) and the Land Reform
(Scotland) Act 2016 (asp 18) demonstrates that Scotland is continuing on something of a land
reform journey. 160 At first glance, neither of these measures seem a direct challenge to a
landowner’s right to exclude. On further consideration the new community right to buy land
that has been wholly or mainly neglected or abandoned land is in point. This right, when the
new Part 3A of the 2003 Act is brought into force, will allow properly constituted community
bodies to force the sale of land to them. The relevance to the right to exclude may seem
contrived, but it comes into focus when it becomes clear that a landowner will no longer be
able to simply exclude others from her land and do nothing else with impunity. 161 That is to
say, for the landowner to avoid a potential taking event (albeit with compensation), some
kind of activity that shows the land is being used will be required. 162 In a contorted way, the
right to exclude is no longer the sine qua non, because the right to continue as owner without
challenge only exists if the landowner is also doing something productive and not resting on
her exclusionary laurels. 163 Whilst this is not a direct erosion of proprietor’s right to exclude,
it means that any proprietor who simply excludes others from land and does nothing else can
be faced with a land reform reallocation. Meanwhile, another strand of the Scottish land
reform programme encourages landowners to engage with communities whenever they make
decisions about land that will affect them: this means a landowner who is moved to act to
avoid a potential buyout should then consider the interests of a local community when it
comes to any given action. 164
All of this might be seen as a more general trend towards social usage of land.
Scotland and South Africa are taking steps towards using land for the common good or as a
national asset under an overt land reform banner, but moves towards more social usage of
Stellenbosch Law Review, 26(3) (2015), 583–611, on the difficult situation authorities in South Africa find
themselves in when trying to combat the issues of homelessness and illegal land occupation, which is not
exactly mirrored in contemporary Scotland. (Although Scotland has had some experience of similar unlawful
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2008).)
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land do not need to be branded as such. For example, Pascoe notes that England and Wales is
moving to a situation of property relativism which ‘signifies that the landowner is not entitled
to exploit 165 land resources irrespective of community need and represents a more outwardlooking orientation,’ citing the fiscal treatment of empty property, rules about hunting, and
access to land in her analysis. 166 To a greater or lesser extent, those three examples also relate
to the right to exclude (the first example by using taxation to incentivise use, which again
penalises an owner who excludes and does nothing else, and the latter examples more
directly).
There is much for proponents of a strong right to exclude to think about when
considering land, and Scotland, especially in light of contemporary conceptualisations of land
as having some kind of role for the common good. 167 Scotland has witnessed both a direct
and an indirect erosion of a landowner’s entitlement to decide who to exclude from land. As a
result, more people have a say in matters relating to land in a way that remains sensitive to
the landowner.
The final part of this chapter will now step away from land. It will consider a field of
property law where a move towards more social usage has not been so readily apparent,
namely corporeal moveable property.
Conceptions of the right to exclude – corporeal moveables in Scots law 168
The standard Scottish definition of ownership – that of the institutional writer Erskine – has
already been alluded to. 169 According to Erskine, ownership may be either limited by law or
agreement. This applies to both moveable and immoveable property. Meanwhile, Bell offers
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a definition of ownership specifically in relation to moveables, emphasising exclusivity but
also stressing the restrictions that can apply, as follows: 170

Ownership in moveables is a right of exclusive and absolute use and enjoyment, with
uncontrollable powers of disposal, provided no use be made of the subject and no
alienation attempted, which for purposes of public policy, convenience, or justice, are,
by the general disposition of the common law or by special enactments of the
Legislature, forbidden; or from which, by obligation or contract, the owner has bound
himself to abstain.

What does this mean in terms of the rights of the owner of a corporeal moveable?
Writing in that context, Professor Gordon commented that ‘It is not profitable to attempt to
enumerate the rights of an owner – it is simpler to say that he has any right to deal with
property of which he is not deprived by law or by his own contract’. 171 This is a valid point
(although it jars somewhat against Honoré’s claim that it is not worthless to seek to delineate
aspects of ownership), 172 but it is clear that the right to recover a moveable from a third party
is a key manifestation of ownership 173 and in turn the right to exclude. 174
To put it another way, and to borrow the words of Carey Miller (writing in 1986), ‘the
right to vindicate [is] synonymous with ownership.’ 175 That work – which specifically
focusses on ownership rather than the incidents of it, draws on Grotius, with Carey Miller
characterising his treatment thus: ‘the right to recover lost possession is the quintessence of
ownership’. 176 Putting this in a Scots context, Carey Miller (writing in 2005) explains, 177 ‘An
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owner who can show that he lost possession involuntarily can, 178 in principle, recover the
thing from even an innocent onerous possessor.’ 179 Statute might regulate recovery of
possession in idiosyncratic situations: for example, the Consumer Credit Act 1974, section
90, regulates the recovery of possession of certain goods where a debtor is in breach of a hirepurchase or regulated conditional sale agreement relating to those goods but has paid more
than a third of the price. That section is not mentioned by Carey Miller, but it is perhaps
situations like that which led his more recent (2005) treatment to move away from the
recovery of possession aspect as key to ownership when he expressed:

Although in theory ownership is an absolute right, in practice it is often constrained and
controlled to the point that hardly more than a collection of residual rights remain: one
accordingly tends to think of the apposite criterion of ownership as an intact right of
disposal. 180

That observation seems to fillet any attempt to characterise the right to exclude as the
key consideration for corporeal moveable property. Is Carey Miller (writing in 2005) correct
that the apposite criterion is an intact right of disposal? It is submitted that Carey Miller
(writing in 1986) also made an important point that remains valid. Furthermore, an intact
right of disposal for a thing that is so constrained and controlled as to prevent recovery could
legitimately be described as (economically) worthless. Whilst the right to exclude is perhaps
not as crucial in relation to moveable property scholarship as it seems to be for land, it does
still have a role. That being said, an entitlement to exclude others from using a corporeal
moveable can be regulated when society deems it necessary (much like it could be with land),
as can be seen in relation to goods bought on credit by consumers and other examples relating
to potentially harmful items.

Conclusion
Carey Miller’s observation that an intact right of disposal is the apposite criterion of
ownership for a corporeal moveable contributes to a wider discussion which shows that the
178
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role of exclusion theory should not be overstated in a modern system of property law. A more
fundamental point about the right to exclude has been added by van der Walt, who notes that
an analysis founded on ‘the modest systemic status of property rights in a particular context’
is appropriate. 181 Both points are valid but, standing those critiques, it is clear that exclusion
is a huge part of property law analysis in Scotland and beyond.
In a Scottish context, this is all too evident in the remarks of Lord Turnbull in the
recent case about the Indycamp at the Scottish Parliament. In an eminently quotable passage,
he stated ‘the general law of land ownership in Scotland entitles the petitioner to have
exclusive use of its property, to resist encroachment upon it and to otherwise regulate the use
of its property.’ 182 But the remainder of his careful judicial consideration, not to mention the
points covered in the unsuccessful appeal against that, shows the situation is more nuanced
than that attractively simple proposition (the Inner House’s approval of Lord Turnbull’s
reasoning notwithstanding).
Some would point out that the right to exclude has never been absolute anyway. 183
Others might take up Carey Miller’s point that disposal is the apposite criterion of ownership,
or offer alternative critiques to the primacy of the right to exclude. 184 Others still would argue
now is the time to be moving away from traditional ideas of ownership that focus on aspects
like exclusion. 185 Be that as it may, this analysis provides an original counterpoint to the
continuing narrative about the exclusionary influence that has threaded through Scots
property law analyses, particularly with regard to the ongoing reform of land law in Scotland.
This will prove useful to those trying to explain what exactly ownership is or does.
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Concurrently, it demonstrates that a recognisable system of property law can subsist despite
an active programme of land reform and a certain amount of exclusion erosion.
That concludes the targeted analysis in this paper. I pray your indulgence for some
closing observations about David Carey Miller. First, a passing comment on his legal
analysis, and how it troubled me. Not in a negative way, I should stress. Rather, I confess that
his above quoted observation about disposal being the nub of ownership (in the context of
corporeal moveables) presented me with a challenge when trying to conclude this chapter
which I had formed around exclusion. This was not his first challenge to me. I can recall
various discussions where I confidently offered my analysis, to which he often nonchalantly
(but never arrogantly) offered his somewhat more developed thoughts, which forced me to
reconsider matters. It seemed fitting to give him something of a final word here.
Finally, some personal insights, which I hope offer more insight into him as a man. 186
On 20 August 2013 the summer diet of exams at the University of Aberdeen was underway.
Some students were tackling the Law of Property paper that David, other colleagues, and I
had set. With apologies to those students, any exam travails faced are not important to this
anecdote. The more noteworthy travails were mine. To put it mildly, I was not at my best that
day. I was finding the simple task of exam invigilation to be a struggle: for context, I was no
longer able to walk the relatively short distance from my home to the university, my
breathlessness and groin strain being attributed to a recently diagnosed hernia. David had
kindly volunteered to help with invigilation that day, but the main thing he witnessed – with
some concern – was me hirpling around the exam hall. He accompanied me back to the
School of Law after the exam, carrying more than his fair share of exam scripts on my behalf.
Clearly something was wrong with me, and the next day I was admitted to Aberdeen Royal
Infirmary after blood tests showed a concern that was decidedly not a hernia. The next again
day I was diagnosed with stage 4 testicular cancer: this went some way to explaining my
breathlessness and other travails.
It goes without saying this was not a great time for me, but I was lucky enough to
have colleagues who launched into action to help. Special mention must go to the Law of
Property team of Roddy Paisley, Andrew Simpson, Douglas Bain and Abbe Brown, but extra
special mention goes to David. Not only did he step up to replace me as class coordinator of
that course for the impending term, he also furnished me with copious supplies of books,
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butteries and best wishes when he visited me in the hospital at the first possible opportunity.
(Fry’s book on the Highlands, which I refer to above, was one such book.) He was then
considerate enough to keep me involved where appropriate. When I was well enough to
participate in academic tasks, he let me do so. When I was not, I was able to rely on him to
coordinate a course in my absence.
Fast forward to February 2016 and I offer one further anecdote. My last
communication with David was an email attaching a case commentary note. 187 The draft note
related to a dispute about corporeal moveable property. He sent me some helpful points for
consideration. I replied to thank him, offered him some counter-analysis, and also noted that I
was actually on annual leave that day (albeit I was replying to emails). David then sent me
some further thoughts and source material, whilst simultaneously imploring that I did not
reply to his correspondence on my day off. I followed his order. I am strangely gutted that I
did. I did not get to finish that last conversation with him, as his sudden death intervened.
That being said, even that abrupt ending to that correspondence, at his behest, tells something
of the man: not only was he keen to help in that specific instance, he was also looking out for
my best interests as a whole.
I have already dedicated that case note to David. I am happy to be able to add this
chapter to this collection in his memory.
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