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Community rights in Scots property law
Since the establishment of the Scottish Parliament at Holyrood by the Scotland Act 1998, the Scottish
Parliament has embarked on a programme of community-oriented land reform to allow for
redistribution of land to Scottish communities. Eligible community bodies have rights of varying
strengths under the Land Reform (Scotland) Act 2003, and will soon benefit from a suite of rights
Community Empowerment (Scotland) Act 2015 and the Land Reform (Scotland) Act 2016. The model
that has been introduced to Scots law, and Scots land law in particular, makes for an interesting
comparator for other jurisdictions. This paper explains the background to, the operation of and the
future scope of those rights.

Introduction
On 16 March 2016, the Scottish Parliament at Holyrood voted through what is now the Land
Reform (Scotland) Act 2016 (asp 18) (‘the 2016 Act’) by 108 votes to 14. This was the
second statute branded as land reform passed at Holyrood since the millennium, with the
Land Reform (Scotland) Act 2003 (asp 2) (‘the 2003 Act’) preceding it (by a slightly less
comprehensive 101 votes for and 19 against).
The short titles of those two statutes, not to mention the generally cross-political party
support for the contents of them, ably demonstrate that land reform is in the air in Scotland.
Both statutes contain provisions that aim to facilitate or, in some cases, compel transfer of
land from an existing landowner to a community body. The 2016 Act also contains
provisions about engaging communities in decisions relating to land that may affect them.
Away from the land reform brand, the Community Empowerment (Scotland) Act 2015 (asp
6) (‘the 2015 Act’) also introduced new rights of community acquisition that can be deployed
against private landowners, together with a scheme that allow communities to take on assets
from the public sector. That there has been so much recent legislation makes Scotland a
prime candidate for examining legal strategies for the development and regulation of
communal property.
These measures are ripe for analysis, but such analysis should not exclude the distinctive
features of the well-developed system of property law that existed in Scotland before the
recent legislation was passed. Scots law is generally described as being a ‘mixed’ legal
system, formed of a civilian (Roman) foundation that has been overlaid by common law
(English) influence. It would be fair to say that the mixture of Scots property law has more of
a civilian flavour to it. Within that, a strong right of ownership gives much autonomy to the
owner of a thing, but there are aspects of Scots law that can also give communities certain
rights in relation to property. This chapter will set out some key points of Scots property law
and where concepts of community feature within it, before explaining why new community

rights were introduced, where the new rights slot into the Scottish system, and offering some
observations about what the rights mean for Scottish communities.
Scots property law and community generally
In common with most civilian traditions, 1 Scots property law is unititular. 2 That is to say,
there is only one title of ownership in any thing at any one time. With the exception of
indivisible common or joint ownership by more than one individual (discussed below), the
Scottish concept of ownership ‘necessarily excludes every other person but the proprietor’. 3
This has not been changed by any of the recent reforms brought in by the Scottish Parliament.
As we shall see, the land reform measures that communities can benefit from operate within a
single title per asset system, 4 allowing community members to associate together into a
suitable body and then in turn allowing that body to acquire sole title to local assets.
To set the scene, it might be helpful to clarify a number of aspects of Scots law that are of at
least tangential relevance to conceptions of property and community. These clarifications
relate to: the recent abolition of feudal tenure and title conditions; regulation of coownership; and the idiosyncratic systems of commonty, common grazings and common good
property.
Feudalism and title conditions
Not much needs to be said about the system of feudal tenure that used to prevail in most of
Scotland, save to note that it was swept away by the Abolition of Feudal Tenure etc.
(Scotland) Act 2000 (asp 5). 5 It merits a brief mention here because there used to be different
levels of land tenure, with a vassal holding from a feudal superior who ultimately held from
the Crown. 6 This created something of a hierarchical community, in which those towards the
bottom of the feudal chain could be held to account for their actions by those above them. On
28 November 2004 all vassals who held the dominium utile – i.e. the substantial right in land
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enjoyed by the vassal, roughly equivalent to the Anglo-American fee simple 7 – of the land
were converted into outright owners, so this is now largely of historical interest.
One reason that feudalism lingered for so long in Scotland was because of its important role
in the regulation of land use. This allowed real burdens to be imposed on areas of land for the
benefit of a feudal superior (or, in some circumstances, another area of land). Where a large
area of land was subject to the same or similar burdens, there was something of a community
in existence, with shared obligations and rights relating to other members of that community.
Real burdens – which might alternatively be referred to as real conditions or (in English
terminology) restrictive and positive covenants – attach to immoveable property, binding the
current owner and any successors in title to do, or not to do, certain acts in situations defined
in their title deeds. These might operate to oblige the landowner to (for example) build using
granite, but not above a certain height. These devices were important to the modern
development of Scotland’s cities, most notably Edinburgh’s New Town. 8 Traditionally these
obligations would have been enforced by a feudal superior, serving as a pseudo-planning
regime in the absence of a modern system of public control, 9 but following the decline and
now abolition of feudalism in Scotland real burdens tend to be enforced by neighbouring
proprietors. One term used in the Title Conditions (Scotland) Act 2003 (asp 9), the
framework act that regulates real burdens and contains important provisions for the law
relating to servitudes (easements), is ‘community burden’. 10 What might make this relevant
to those interested in community management of assets is that this statute was enacted
following a major study into the utility of real obligations, and it was recognised that these
obligations could have a positive role to play in a modern system of property law. 11 Members
of (ownership) communities can have a role within that.
Co-ownership – Common and Joint Property
As noted already, Scots law is unititular. That does not prevent shared ownership of an asset.
This is often encountered with spouses, civil partners or cohabitants co-owning a family
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home. Another example of people associating together to manage property would be where
such property is within the patrimony of a trust and those people administer it as trustees. 12
Different regimes prevail to regulate those exemplar situations in Scots property law. Since
the important case of Magistrates of Banff v Ruthin Castle Ltd, 13 it is generally accepted that
there is a binary structure of co-ownership in Scots Property law. The first exemplar would
see people co-owning on the basis of ‘common property’, the latter being ‘joint property’.
The terminology is suboptimal, although fittingly common property is the more common
situation. ‘“Joint ownership” is the special case, the main example being in the law of
trusts.’ 14
Comparison with another legal system is instructive: in South Africa the equivalent to
common property is referred to as ‘free co-ownership’, while joint property can be juxtaposed
with ‘bound co-ownership’. 15 This highlights the key distinction between the two Scots
systems of co-ownership: in a situation of common property an owner has a right to sell her
share and indeed insist on a court action to divide the asset or sell the asset and divide the
proceeds, 16 but such a route is not ordinarily available for a trustee in a trust. 17
The relevance of this for the present discussion is that a loose community of interest (that is
to say, individuals with a common purpose) of potentially any number of people 18 could
come together to buy an asset on a shared basis, and if they did so via the simple expedient of
sharing a title they would default into a situation of common property. In that circumstance,
use (and overuse) of the asset and exit routes from ownership of it would be regulated by the
rules applicable to that regime. 19 However, the susceptibility of the relationship to being
ended by a disgruntled co-owner at any time renders this an inappropriate mechanism for
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long-term community ownership. 20 Alternatively, they might form a specific trust, perhaps
for a charitable purpose or another public goal relating to the target asset, and in those
circumstances the trustees would find themselves in the regime governed by joint property.
Both those situations would require a willing seller and a mutually agreeable price, which is
no small assumption to make. As has been hinted above, Scottish land reform legislation
steers communities into neither situation. Rather, it asks members of a community to form
themselves into a legal vehicle – traditionally a company limited by guarantee 21 – that does
not have anything to do with co-ownership. Certain stipulations are made in relation to that
vehicle’s constitutional documents to make it community-oriented and representative, which
will have implications for membership, office-holding and running of the entity, but
otherwise matters of governance are left to the standard position for such entities.
Commonty, Common Grazings and Common Good
Tantalising as the above heading is, hinting as it does at three Scots institutions that revolve
around common rights, the regimes for commonty, common grazings and common good are
probably more of academic than practical interest. That is not to say they are completely
irrelevant to modern Scotland (common grazings being particularly relevant to the system of
landholding known as crofting), but it is to say they are idiosyncratic and it is not possible to
give them more than a passing comment here.
Commonty is worth mentioning in the light of the foregoing discussion of co-ownership as a
‘peculiar’ right in common lands. 22 Gordon and Wortley describe this as a right attached to a
holding of separate property, giving holders of such property an additional right to the land
comprising the commonty. They also note that in many instances the use of a commonty was
such that it was ‘difficult to determine whether the right held was the proprietary right of
commonty, or merely a servitude of pasture or cutting peat.’ 23 Whilst the latter situation
would clearly be important to those able to exercise such rights, and (as discussed above) title
conditions – of which servitudes (together with real burdens) are a subset – can play a role in
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the regulation of land in or by a community, it would not strictly be an example of communal
ownership. 24
Commonties were of a certain historic importance to Scotland, but since the Division of
Commonties Act 1695 it has been possible for landowners abutting a commonty to have that
commonty apportioned amongst them (after which the portions would be owned outright by
the apportioned owner and no longer treated as part of a commonty). The activist Andy
Wightman singled out this legislation in his land reform polemic, 25 with chapter 7 of his book
being dedicated to what he calls ‘The fourth land grab – the commonties’. Whilst erosion of
the commonties had taken place before that legislation, it was designed to achieve (and
achieved) the acceleration of a move from land being held as commonties to pockets of
outright ownership.
Although rarely encountered, 26 there are occasional examples of commonties that escaped
division, plus the seventeenth century legislation allowing for division did not apply to burgh
(i.e. municipal) property. 27 The exact extent of such land is not clear and there have been
calls for further research into commonties. 28 As it happens, the Scottish Government has
tasked the Scottish Law Commission to look at commonties (and specifically the 1695 Act). 29
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Be that as it may, commonties are not common enough and probably not understood enough
to provide a useful modern Scottish example of a practical open access resource. 30
What is relevant in the present day is crofting law and, within that regime, the regulation of
common grazings. These common grazings form a shared resource that crofters can use along
with other members of a crofting locale. Used in this context, ‘crofters’ has a very specific
statutory meaning. In statutory terms, crofting began in the late 19th century in the Scottish
Highlands and Islands, 31 with crofters and (landless) cottars being organised into townships
with shared common grazings. The entitlement to use those common grazings flows as a
pertinent (which is a perk, or appertunance, to use land based on a right in other land) from a
(very) secure croft tenancy. 32 Traditionally, grazings would indeed have been used for the
grazing of livestock, but with agreement amongst relevant parties these can be put to a variety
of different uses, including forestry. 33 Whilst there are just over a thousand of these common
grazings in Scotland, 34 it would be fair to say that the model is somewhat sui generis, and it
can be noted that recent land reform measures have not embraced a wider application of the
common grazings model for community rights in land.
Another potential point of interest relates to common good land, that is to say land that falls
to be administered by a local authority in a certain capacity. 35 The issue of common land
around burghs has been touched on above, in the context of commonties that could not be
subject to division in terms of the 1695 Act, and it has been noted that this dodging of
enclosure meant that urban commons ‘were an important feature in the urban-rural economy
which existed up to the late eighteenth century in the larger towns and even later in the small

30

A brief mention should be made of lands held runrig, a largely historic form of landholding that used to
operate on a rotational basis. Runrig can be distinguished from commonty in that separate rights to the rigs (also
called ridges, i.e. cultivation areas) were allocated to holders, but there are some similarities: runrig lands were
also legislated for in 1695, by the Runrig Lands Act, which allowed for similar division and apportionment to
take place; and runrig lands are also of limited importance in the present day. See Gordon and Wortley, Scottish
Land Law, paragraphs 15-181–15-182.
31
Crofting is a form of landholding associated with the so-called ‘Crofting Counties’ in the north and west of
Scotland, which gives the crofter (tenant) almost absolute security of tenure. The legal framework that
established crofters as creatures of statute began with the Crofters Holdings (Scotland) Act 1886 and is now
found in the Crofters (Scotland) Act 1993. For an overview of the history of crofting, see J. Hunter, The Making
of the Crofting Community (Birlinn, Edinburgh 2000) (first published 1976).
32
Since 1976, it has been possible for crofters to compel a transfer of both a house and croft land, with the rules
for doing so currently being found in the Crofters (Scotland) Act 1993, sections 12-19, but the regulation of
owner-occupier crofters is not something that will be explored here. The only point that will be mentioned is
that owner-occupier crofters, despite buying out their landlord and thus freeing themselves from obligations that
follow on from being a tenant, continue to have duties in relation to their land and that land is still subject to
regulation by the Crofting Commission (that statutory body that regulates crofting). In the event they are
somehow remiss in their management of the croft, enforcement action can follow, including being asked to let
the land to someone else: the Crofters (Scotland) Act 1993, section 26J.
33
The Crofters (Scotland) Act 1993, sections 50, 50A and 50B. The relevant parties that would need to be
involved in any decision would include other crofters, the owner, and the relevant statutory body.
34
The Crofting Commission website notes there are 1,060 common grazings, covering over 500,000 hectares of
land (approximately 6% of Scotland’s land mass). See www.crofting.scotland.gov.uk/facts-and-figures.
35
A. C. Ferguson Common Good Law (Avizandum 2006)

royal burghs’. 36 Division-proof as they were, they did not prove immune to erosion over
time, 37 with Wightman categorising the erosion of such land as another ‘land grab’. 38
In terms of what assets in modern Scotland fall to be administered by local authorities, as
successors to the old burghs and in turn the owners of common good property that was
transferred to them, 39 the Final Report of the Land Reform Review Group – a publication and
a body that will be discussed further below – considered this and noted that in 2012 the
combined value of Common Good Funds was considered to be over £300 million.40 Of that,
‘[b]y far the largest component ... is heritable [immoveable] property and while this mainly
consists of public buildings and public spaces, such as parks, it also includes in some cases
farm land and other heritable property, such as salmon fishings.’ 41 Much recent reform has
been aimed at establishing and publicising what the extent of these holdings is. 42 It is
nevertheless clear that such assets are important to communities across Scotland. In turn,
what the municipal embodiment of a community43 is able to do with such property is
important, and a specific and somewhat esoteric reform in the newest land reform legislation
is designed to make it easier to change the use common good land is put to. 44
As with the brief looks at commonty and common grazings above, it is difficult to extrapolate
lessons for community ownership as a whole from common good land, but it is clear that the
use of such assets can be important to communities across Scotland. There are many other
important reference points for community involvement in local land decisions, including
community councils, 45 the wider planning process, and indeed the accountability of public
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bodies or the Crown that own or manage land in Scotland. Important as those and other
features might be, this chapter will now consider the community rights found in Part 2, Part 3
and Part 3A of the 2003 Act and Part 5 of the 2016 Act, all of which seek to empower
communities by giving a route to ownership of land. Before doing that, it will briefly explain
why there has been a drive for such reform.
Community Rights of Acquisition
Why is land reform happening in Scotland?
To an extent, the appetite for Scottish land reform, and in turn the widening of community
involvement with land, is amply demonstrated by the simple fact of the recent legislative
steps. That still raises a few questions. Why is there such an appetite? Why now? What are
the alternatives? 46
Taking the ‘Why now?’ question first, as it is the most easily dealt with, a crucial factor was
the establishment of the Scottish Parliament. The Scotland Act 1998 introduced a unicameral
legislative forum with the time and the inclination to embrace land law reform when it
brought devolution to Scotland. The new Parliament was spurred on by the formation of the
Land Reform Policy Group 47 (‘LRPG’) chaired by Lord Sewel, at the instigation of the
Labour government that was swept into power by the 1997 General Election. 48 The inaugural
elections for a Scottish Parliament returned a Labour/Liberal Democrat coalition, who took
the LRPG’s recommendations forward in a variety of legislative measures in the first term of
the new devolved administration. The most important of these for present purposes was the
2003 Act, which brought two community rights of acquisition. 49 In this first wave of activity,
the Scottish Parliament also legislated on matters relating to property law more generally and
specifically in relation to the heavily regulated agricultural holdings sector. 50
That goes some way to explain and demonstrates why those initial years of devolution been
so fertile for land reform, but why is there a continuing appetite for more?
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As regulated by the Agricultural Holdings (Scotland) Act 1991 and the Agricultural Holdings (Scotland) Act
2003 (asp 11).

The so-called Scottish land question, which essentially turns on how land in Scotland is
owned and used, has lingered for many years. The occasionally turbulent history in (parts of)
Scotland may have played a part in that, 51 but the manner in which the land of contemporary
Scotland is owned and organised in the present day as measured against contemporary
commitments to sustainability and sound land management for economic, social and
environmental goals continues to cause comment.
Whilst history might be relevant to some, it has not been a major driver for contemporary
Scottish land reform. There has been no overt attempt to right a historical wrong against an
identifiable community. 52 Scottish land reform also contrasts with other jurisdictions that
have sought to provide subsistence agriculture for those who are hungry or shelter for those
who are destitute, although notions about food security, sanitation and housing have been
creeping into the Scottish debate, as a positive rights-based driver for land reform. 53
The drivers towards land reform that have been used include arguments about local enterprise
or complaints that the pattern of landownership in Scotland is such that there is dominance by
major players in the land market. 54 To make a proper analysis of whether this is a problem for
Scotland can be difficult or laborious, owing to the occasionally patchy information about
who owns what available at present. That patchiness is twofold: clear data is not always
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Community, and for the Lowlands consider T. M. Devine, ‘Social Responses to Agrarian “Improvement”: The
Highland and Lowland Clearances in Scotland’ in R. A. Houston and I. D. Whyte (eds) Scottish Society 15001800 (Cambridge University Press, Cambridge, 1989) 148-168.
52
This contrasts with, for example, one aspect of South Africa’s land reform programme: D. L. Carey Miller
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an Fhèidh’, (2011) 56(5) Journal of the Law Society of Scotland 54-55 and ‘Ruaig an Fhèidh: 3’, (2013) 58(2)
Journal of the Law Society of Scotland 31-33.
54
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the Common Good, Section 24 – Pattern of Rural Land Ownership, paragraph 25.

available on public registers for land; 55 and there can be a lack of clarity about who controls
the landholding entity that is registered as owner. 56 Meanwhile, a recent paper submitted to
the Scottish Affairs Committee at Westminster suggests a figure in the region of 432
landowners own 50% of the privately owned land in Scotland. 57 That is a striking figure, 58
which also raises issues, beyond the scope of this essay, of social justice and fairness across
society. Another possibility is that reform is about the governance of land, which is
particularly seen to be an issue when landowners are termed as ‘absentee’ (a point which can
be compounded when a non-active, non-resident owner is also non-transparent). To simplify,
the argument would be that land is better governed when those who live or work on the land
have a stake in its governance. This might bring related benefits in terms of population
retention or revitalisation. Whether a community is the best candidate to take on the
governance of land is a tricky question. Organisations like Community Land Scotland
strongly advocate the case for it, 59 but there are issues as to whether any incoming owner,
community or otherwise, will have necessary skills when it comes to land management,
whilst some have cautioned against models of community ownership that trap communities
into their own circumstances. 60
All of this gives a flavour of what has fed into the land reform debate in Scotland. The next
thing to consider is where the community features as a result of that debate.
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(Scottish Affairs Committee, 2013) available at http://www.parliament.uk/business/committees/committees-az/commons-select/scottish-affairs-committee/news/land-reform-inquiry/. By ‘privately owned’, state owned
land is excluded, so the land owned by Forestry Commission Scotland (via the Scottish Ministers) does not
feature in that analysis.
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Warren and A. Scott, Lairds, Land and Sustainability (Edinburgh, Edinburgh University Press, 2013) 62-85, p.
65, where it is observed (drawing on the work of Kevin Cahill and others) that ‘Scotland has the most
concentrated pattern of private ownership in Europe, and possibly the world.’ A similar statement is made by
Monbiot (also drawing on the work of Cahill) about Britain as a whole when he states that ‘we have one of the
highest concentrations of landownership in the world’: G. Monbiot, Feral (London, Penguin, 2014), p. 107. See
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Community-oriented Scottish land reform
As already noted, the 2003 Act brought in two rights of community acquisition which were
innovative for Scotland. The measures gave rural communities 61 a right of first refusal over
assets (Part 2) and crofting communities a right to force a sale of certain crofting assets (Part
3). Flagship as this legislation was, it was not actually the first statute to put local
communities to the fore. The first real statutory intervention came in the form of the Transfer
of Crofting Estates (Scotland) Act 1997. This legislation provides for transfer of crofting
lands owned by the state, to a community body. That community body would then become a
crofting landlord. The highly regulated crofting scheme that governs such land would mean
no particular change of land use would be possible by the incoming owner in the event of a
transfer, meaning the actual ‘on the ground’ land reform effect of this measure was always
destined to be limited. 62 As it happens, its effect was limited anyway, as only one crofting
community has availed itself of the legislative scheme.
That being said, a real impact of the 1997 Act was to propel community into the thinking of
those framing legislative intervention, but that was not the only factor. Many important
examples of community ownership in Scotland came about as a result of community action
that did not wait for legislation. 63 The community acquisitions of the islands of Eigg and
Gigha (amongst others) pre-dated such developments, and those trailblazing communities
have generally fared well: both witnessed population increases since transfer to their
respective community. 64 That is not to say communities are insulated from all challenges of
land management. The Isle of Gigha Heritage Trust has faced some documented issues,
particularly in relation to the debt owed by the community landowning entity (and secured on
its land) post acquisition. 65
Mention of the Isle of Gigha Heritage Trust provides an opportunity for an important aside,
as explained in the foregoing discussion about co-ownership: community landowners who
have acquired land without reference to any statutory scheme have tended to channel that
community through one landowning entity, with a structure and membership that can be
tailored to suit them (and any funders) without any community property ownership legal
constraints.
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Taken together with the 1997 Act, these extra-statutory developments in Scotland and the
means by which they were achieved, showcased community models to the Land Reform
Policy Group. The LRPG went on to embrace community models in its work, without any
particular study of comparative models of land reform. 66
Land reform did not particularly feature in the second and third terms of the Scottish
Parliament, 67 but after the Scottish National Party won a majority in the 2011 election it
appointed a group to look at land reform in 2012 to fulfil a manifesto commitment. This Land
Reform Review Group (‘LRRG’) produced its Final Report in 2014, containing 62
recommendations as to what the Scottish Government should do, 68 but not before the then
First Minister Alex Salmond announced (in 2013) a commitment to bringing 1 million acres
of Scotland (approximately one-twentieth of its land area) under community ownership. 69
With community having such a central role somewhat pre-judged at that highest level of
government, with the groundwork of existing community landowners, and with those existing
legislative schemes to look at, it is not surprising that the Final Report looked closely at
community options. It did this in several ways. In addition to exhorting the Scottish
Government to take steps to look after any coelacanth common land or commonties that
come to light, 70 it suggested establishing a working group to find out what is owned by
communities 71 and developing a ‘strategic framework to promote the continued growth of
local community land ownership’. 72 It went on to suggest community rights should be made
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less bureaucratic and expanded to urban areas, 73 and that ‘statutory land rights of local
communities should include a right to register an interest in land, the existing right of preemption over land and a right to buy land, as well as rights to request the purchase of public
land and to request Scottish Ministers to implement a Compulsory Purchase Order.’ 74 There
was also a specific recommendation for a ‘Community Land Agency, within Government,
with a range of powers, particularly in facilitating negotiation between land owners and
communities, to promote, support and deliver a significant increase in local community land
ownership in Scotland.’ 75
Following this there was a further Holyrood consultation about what the promised Bill should
include, 76 after which the Stage 1 draft of the Bill was released. 77 Not all of the
recommendations of the Final Report of the LRRG were included. Some were destined for
the separate but related statute on community empowerment. The 2015 Act amended the
2003 Act, widening the scope of its pre-emptive community right to buy to the whole of
Scotland (rather than simply rural Scotland, in line with the recommendation of the LRRG) 78
and finessing the existing scheme to make it more user-friendly. It also introduced provision
for communities to make ‘asset transfer requests’ from their local authority, which must be
considered by that local authority in light of a statutory scheme and cannot simply be rejected
out of hand. 79 Most importantly for present purposes, it introduces a new right of community
acquisition where land has been ‘wholly or mainly abandoned or neglected’ or somehow
managed in a way that was detrimental to a community’s ‘environmental wellbeing’. 80
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As regards the most recent Land Reform (Scotland) Bill, at Stage 1 it included a ‘right to buy
land to further sustainable development’ for communities, whilst provision was made to give
guidance to landowners about consultation with local communities when making decisions
about land. A Call for Evidence about the actual terms of that Bill was made by the relevant
scrutinising Scottish Parliament Committee, then three stages of parliamentary and related
committee scrutiny followed. 81 Although there was some sculpting of the provisions about
communities, the general model stayed the same throughout the legislative process.
How does this suite of legislation work?
First wave community rights of acquisition
The 2003 Act works by allowing a community body (i.e. members of a locality associated
together in a suitable juristic persona) to acquire land in certain circumstances. For
communities in crofting areas of the Scottish Highlands and Islands looking to acquire
ownership of land under crofting tenure, common grazings and certain eligible additional
land, a sale can be forced on an unwilling seller. For communities seeking to acquire land
under Part 2 of the 2003 Act, there are two crucial differences. The right is of first refusal,
meaning the owner cannot be forced to transfer and the community right will only trigger
when the owner decides to transfer the land. Relatedly, a community must register an interest
in the land it seeks to acquire in a public register, to put the landowner on notice of its
plans. 82 Whilst the owner cannot be forced to sell under Part 2, this is still an important
power for the community to have, and one that is stronger than the right to bid that applies in
England and Wales as a result of Part 5 of the Localism Act 2011. 83 That legislation only
provides a right to bid for targeted asset of community value, whereas the Scottish legislation
provides that a transferring landowner must sell to the community at an agreed or set price.
The schemes in Parts 2 and 3 both involve a number of preparatory steps, the first of which is
incorporation of a suitable entity that acts as its embodiment. This body that community
members are channelled into will then own the land outright, on a single title. Where the
body is a company limited by guarantee, its articles of association must be tailored so as to
have not fewer than 10 members, provision that at least three quarters of the members of the
company are also members of the local community (with a related stipulation that those
members have control of the company), and provision that any surplus funds or assets of the
company are to be applied for the benefit of the community. If an alternative form of Scottish
charitable incorporated organisation or community benefit society is opted for, then similar
81
See Rural Affairs, Climate Change and Environment Committee, Stage 1 Report on the Land Reform
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82
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interest cannot be forced to contend with a new landowner for that asset it has targeted. This is because any
transfer that did not first consider the community could be open to challenge. The moratorium under the
Localism Act 2011 gives communities a (relatively weaker) right to bid.

rules apply, mutatis mutandis. In all cases, the body must have been recognised by Scottish
Ministers as having a commitment to sustainable development. 84 The community is then left
to operate in a suitably sculpted regime under the Companies Act 2006, the Co-operative and
Community Benefit Societies Act 2014 or the Charities and Trustee Investment (Scotland)
Act 2005 (asp 10) (as applicable).
Whilst more flexibility has undeniably been introduced by allowing these two forms to be
adopted by communities as alternatives to a company limited by guarantee, it can be noted
that there are more flexible schemes in operation for certain community bodies recognised in
other Scottish statutes. The most notable comparator is the Transfer of Crofting Estates
(Scotland) Act 1997, section 2, which simply needs a body (corporate or unincorporated) to
be approved by the Secretary of State, after consultation with the Crofting Commission) that
it is ‘representative of the crofting interests in the property to be disposed of’ and ‘has the
promotion of the interests of persons residing on such property as its primary objective’.
There is similar flexibility the 2015 Act, section 19, which allows a body (again, corporate or
unincorporated) with certain simple constitutional requirements to make participation
requests of certain public bodies (allow it to get involved with the delivery of service) and
asset transfer requests of a local authority in the aforementioned fashion. 85
Once a suitable body has been formed, there must also be evidence of local support. In terms
of the Part 2 right of pre-emption, evidence is needed at the beginning of the acquisition
process, 86 followed by a ballot to ensure majority support before exercise of the right itself. 87
Even then acquisition will only be possible with the approval of the Scottish Ministers. That
approval will only be forthcoming if the acquisition is in the public interest and compatible
with furthering the achievement of sustainable development. 88 The (repeated) role of
sustainable development in this statute has been described as a ‘primary duty’ on the
decision-makers which ‘has priority over any other duties or objectives’, 89 so its application
and interpretation is of crucial importance. 90 Assuming a community steers itself through
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these provisions, the land is then transferred at an agreed or independently valued price. 91
There are provisions that allow the owner to input into or appeal about the overall process
throughout.
Second wave community rights of acquisition
The 2003 Act will soon have a new Part 3A, introduced by the 2015 Act. 92 Section 74 of the
2015 Act enshrines a right which goes beyond pre-emption, meaning this new entitlement has
something in common with the crofting community right to buy in that it will not require a
willing seller. Properly constituted community bodies, which track the requirements set out
above, are to be given the right to acquire ‘eligible land’ if (in the opinion of Scottish
ministers): ‘(a) it is wholly or mainly abandoned or neglected, or (b) the use or management
of the land is such that it results in or causes harm, directly or indirectly, to the environmental
wellbeing of a relevant community’. Again, there is a role for Scottish Ministers, who must
consent to the acquisition and they will only do so when satisfied that the land is in fact
eligible (i.e. abandoned, neglected or environmentally detrimental) and that the exercise of
the right is both in the public interest and compatible with furthering the achievement of
sustainable development. 93 These provisions are not yet in force.
Third wave community rights of acquisition
The 2016 Act contains a wide range of important measures, with much of it being dedicated
to the matter of agricultural holdings reform and other provisions for diverse issues like deer
management, fiscal reform of the tax treatment of land used for shooting, and a new body
called the Scottish Land Commission to monitor matters relating to land. In terms of
community land specifically, Part 5 provides for a community right to acquire land to further
sustainable development, again adopting a community-centric model not unlike Parts 2, 3 and
3A of the 2003 Act, albeit with an onerous process that communities might find it difficult to
get through. The process is onerous because this right of acquisition does not require a
willing seller: when the statutory tests are met, and subject to payment of an agreed or
independently valued price, transfer is compelled.
Where the 2016 Act differs from the other community rights of acquisition is in asking that
more hurdles than public interest and sustainable development are cleared. The transfer of
land must also be likely to result in ‘significant benefit’ to the relevant community, and must
be ‘the only practicable, or the most practicable, way of achieving that significant benefit’. 94
There is then a further test that ‘not granting consent to the transfer of land is likely to result

a community should tread carefully if a main driver for the attempt to acquire land is to thwart development, as
discussed in M. M. Combe, ‘No Place like Holme: Community expectations and the right to buy’, Edinburgh
Law Review, 12 (2006), 109-116.
91
The 2003 Act, sections 59-60A and 88.
92
See further M. M. Combe, ‘Digesting the Community Empowerment Act’, Journal of the Law Society of
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in harm to that community’. 95 Those additional conditions bring the ideas of ‘significant
benefit’ and ‘harm’ to the fore, both of which are to be determined by an analysis of a
community’s economic development, regeneration, public health, and social and
environmental wellbeing. 96 Another innovative feature of Part 5 as compared to the other
rights of acquisition is that a community may nominate a third party acquirer, albeit the
transfer to such a nominee would still need to meet all the tests already mentioned, mutatis
mutandis. Whilst this might not open up a form of community ownership, it could open up
funding and partnership arrangements that have not been possible under existing statutory
schemes.
Also of interest from a community perspective is the way Parts 4 and 5 of the Act are tied
together. Ministers can take into account the extent to which landowners have had regard to
guidance issued under section 44 (about engaging a community with decisions affecting land)
in determining whether an application to buy land under Part 5 meets the ‘sustainable
development conditions’ for a community buyout. 97 This means the guidance could be
important in certain contexts when a community tries to force a sale.
What effect have the measures had so far?
There have been a number of community transfers under the scheme of Part 2 of the 2003
Act, albeit the impact has not been profound in terms of numbers of activated community
interests in the Register of Community Interests in Land. 98 In terms of qualitative rather than
quantitative impact, recent Scottish Government commissioned research seems to indicate
positive trends for communities and other benefits across a range of aspects. 99 The scheme is
not a one way street for communities though: there have been occasions when communities
have faced challenge in court, and indeed certain communities who thought they were
progressing along the land reform process (having obtained Scottish Ministerial consent for
that) have been challenged through litigation. 100
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The impact of the crofting community right to buy, or at least the potential spectre of it, has
been more noticeable. This too has been the subject of litigation, but the one ‘hostile’ 101
buyout eventually resulted in a transfer to the relevant community, after the landowner’s
challenge to the scheme of Part 3 based on the European Convention of Human Rights was
unsuccessful. 102 It has also contributed to various transfers of land (particularly in the
Western Isles) in the limited area where it operates without the need to resort to litigation. 103
All of this chimes with earlier commentary that Part 3 of the 2003 Act marks a ‘fairly radical
step away from the traditional protection afforded to Scotland’s landowners’. 104 As for the
provisions in Part 3A of the 2003 Act and Part 5 of the 2016 Act, time will tell.
Conclusion
There is no doubt that recent measures are making Scotland something of a contemporary
case study for land reform. Its community-centric approach also makes it a case study for
those interested in community rights. 105 Within wider questions of whether Scotland should
engage in a land reform process at all, there are sub-questions about who gets to benefit.
Whilst there are some individual rights of acquisition available to certain tenants in
Scotland, 106 these are somewhat sidelined in comparison to the community-oriented
approach.
It might be that Scotland stumbled into its particular model community-oriented land reform,
but this chapter should provide some detail about how it can work in theory and in reality. As
to whether Scotland can be a model for other jurisdictions, an American professor’s
observations about the 2003 Act might be of interest at this juncture. This chapter has tried to
demonstrate that the 2003 Act (and indeed other legislation) was important for communities
in Scotland, but the 2003 Act’s provisions were also important for rights of responsible
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outdoor access in Scotland. 107 In an article that looked at the access rights introduced by Part
1 of the Land Reform (Scotland) Act 2003 in some detail, Lovett noted that the statute
demonstrated ‘it is practically possible for a modern, democratic nation committed to the rule
of law, the protection of private property, and open markets to create, if it wants, a property
regime that to a considerable extent replaces the ex ante presumption in favor of the right to
exclude that has come to be taken for granted in the United States with an equally robust, but
rebuttable, ex ante presumption in favor of access.’ 108
Similarly, it is submitted the rights of community acquisition introduced to Scots law have
not caused unwarranted or unjustified detriment to Scotland’s rule of law, the protection of
private property, and open markets. Much like recent land registration innovation has been
heralded as ‘evolution, not revolution’, 109 the same could be applied to the communityoriented reforms Scotland has entered into to date. Observers from Scotland and beyond will
be watching closely to see whether the same is true in relation to the new waves of land
reform legislation that will be introduced in the coming months.
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